PUBLIC INTEREST LAW: FACING THE PROBLEMS OF MATURITY
Louise G. Trubek* I. INTRODUCTION This article deals with the history and current status of public interest law. It reexamines the seminal work of the 1970s that established public interest law and contrasts the early period with the complexities and challenges today. It is inspired by two symposia. The first is a recent conference honoring the work of Professor Joel Handler that provided an opportunity to look again at his tremendous achievements.' High on the list is Handler's brilliant and prescient support for the launching of the public interest law enterprise forty years ago. The second is the Altheimer Symposium at the University of Arkansas at Little Rock William H. Bowen School of Law on refraining public service law. 2 The outstanding papers and discussion at that symposium focused on where the public interest law enterprise is today.
The paper opens with a discussion of the key aspects of the public interest enterprise in the 1970s based on an analysis of three key documents written during that period. It concludes that the institutional innovations started in the 1970s have been successful and public interest law has become a permanent part of the U.S. legal system. The paper then highlights where we are today by focusing on two unfinished projects that still challenge public interest lawyers: inequality in society and the limits of the regulatory process. The paper discusses how lawyers are adapting the 1970s canonical concepts of public interest law in ways that allow them to recommit to the goals and deal with these unfinished projects by forging new tools and practices that are appropriate for today's more complex context.
A. The Construction of Public Interest Law Industry
In the late 1960s and early 1970s, young lawyers, leaders of the Bar, and the Ford Foundation created a new institution for the legal profession:
recently developed popular and political constituencies resulting in a new set of court cases and legislative enactments.
The key documents that express and created that vision and strategy are the Public Interest Law: An Economic and Institutional Analysis, (Weisbrod); "The Public Interest Law Firm: New Voices for New Constituencies," (Harrison and Jaffe); and Balancing the Scales of Justice: Financing Public Interest Law in America (Balancing). This literature primarily financed by the Ford Foundation, developed the narrative of and justification for "public interest law."'o These documents created an institutional and economic analysis," presented the strategies of the firms funded by the Ford Foundation, 2 and advocated a funding strategy.'
3
The Weisbrod project and book received $500,000 in financial support-an astounding sum of money in 1972.14 These funds supported the preparation of a collection of essays by different authors presenting important theoretical and institutional rationales for how public interest law fits into the U.S. liberal legal profession and political economy. The money also supported an empirical survey of lawyers and firms that yielded substantial data based on interviews of public interest lawyers, produced several chapters in the book, and led to a separate publication." Gordon Harrison and Sanford M. Jaffe were the program officers at the Ford Foundation who supervised and funded the original public interest law firms. Their article documents the project and cases of the firms. The Council for Public Interest Law was an association of the firms. 16 These key documents provide a well-developed vision and strategy, a new institutional form for practicing law, an expanded professional role for lawyers, a business plan for the financing of these firms and lawyers, and a theoretical and institutional justification for the firms.
Creation of a New Institutional Form: The Public Interest Law Firm
The initiation of a distinctive new institution-"the public interest law firm"-is one component of the new strategy. Within ten years, ninety tax- exempt public interest law firms were created by lawyers." These firms utilized full-time lawyers advocating for disadvantaged individuals and groups. They were funded by non-client sources. The lawyers provided legal representation, primarily at the national level, for constituencies concerned with areas such as environmental improvement, consumer fairness, antipoverty initiatives and women's rights.
Other new institutions also captured the zeitgeist by providing representation to these constituencies. Law school clinics, law firm pro bono programs, and hybrid private-public law firms were flourishing. Congress passed the Legal Services Corporation Act, which established the Legal Services Corporation (LSC)." Under its auspices, a plethora of neighborhood legal service offices and legal service backup centers were founded. While the Weisbrod book counts all these lawyers and firms as part of the public interest industry, Balancing is somewhat ambiguous about what should be counted as part of the public interest name." The report probably tended towards the narrower definition because it had as one agenda "branding" the tax-exempt foundation-funded firms as separate and distinct for purposes of fundraising and academic and professional legitimacy. The lawyers believed that well-trained, knowledgeable, and dedicated lawyers could positively and substantially affect public policy on key issues such as environmental protection and poverty reduction. They viewed themselves as expanding the vision of the independent professional fighting for due process and protecting the "little guy."
Financing the Lawyers and Firms: A Business Plan
Balancing stressed the need for a sustainability plan and implementation. Traditionally, lawyers were funded by clients or the government. Non- 
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profit models were few and far between. While the literature stressed early non-profit models such as the NAACP and legal aid offices, the amount of money that would be required to sustain the large number of Ford Foundation-funded firms was substantially greater than the resources devoted to these precursor institutions. Furthermore, the lawyers considered themselves to be important professionals and wanted a plan that allowed them to earn an adequate income. As part of their business plan, the lawyers developed networks through the Council on Public Interest Law, a Washington-based "trade association" for public interest law firms. The Council proved to be an effective way to advocate for the institutions and the public interest law "brand." One of the Council's missions was the development and dissemination of a financing blue print for the firms. One of the early successes was the IRS decision to grant charitable tax-deduction status for contributions. The IRS ruled that the definition of public interest law included all "underrepresented interests" and allowed these interests to be "tax-deductible." 22 In so doing, the IRS expanded the "industry" to quite a large number while simultaneously branding a new institution as "public interest law."
The ability to receive tax deductible contributions proved to be a substantial achievement and allowed the firms to receive both foundation and individual donations. The Council anticipated a need for financing from sources other than foundations. The Council was particularly interested in large law firm support. It also assumed that government assistance would be available, either encouraging statutory "private attorney general" type class actions or through direct financing for some groups such as those who represented the poor. As part of the funding strategy, the Council and the Weisbrod book expanded the definition of the "industry" to a large number of lawyers and institutions This tactic allowed the proponents to present the amount of money to be raised as reasonable for the value provided to the nation.
Economic, Institutional, and Regulatory Justification: Putting the Industry in Context
The Ford Foundation funded the Weisbrod book specifically to create a theoretical justification for its commitment to these firms. 23 The book, a substantial project with many chapters, promoted public interest law firms by making three points. First, the book drew upon "market failure" eco- nomic literature as a justification for the development of non-profit firms. The firms, through their advocacy, filled in the gap between profit-making businesses and government intervention. Second, the chapters created the concept of a "public interest industry" and examined alternative institutions that might fill the gap such as private law firms and government-based advocacy institutions. It then demonstrated the unique role that the non-profit public interest law firms were playing within that context. 24 Third, the book stressed that the firms created a new process for regulation at the administrative agency level and the court level. At the agency level, these firms participated in the rule-making process. At the court level, these firms participated via class actions and other lawsuits. The Weisbrod book took the view that these interventions resulted in more "balanced" results and better public policies. The advocacy by these non-profit law firms on behalf of underrepresented groups resulted in a more participatory and accountable administrative process. 25 The book included many case studies describing how the firms advocated for different voices in specific policy sectors. The chapters documented that these interventions in the administrative and regulatory process produced better public policy.
B. Challenges at the Time
Responses to the new public interest industry quickly appeared during the founding decade. Several liberal academics critiqued the viability, effectiveness, and equity of the new firms. Richard Stewart wrote The Reformation of American Administrative Law, a significant article in which he presented a chronology of administrative law. 26 He argued that the process was failing, saw public interest law as an effort to halt the decline of administrative process, and concluded that this innovation could not solve the problems he diagnosed. 27 Stewart criticized the public interest representation model as self-appointed and unaccountable.
2 8 He stated that the results would be compromises that did not secure the public good. 29 In an important book review of Balancing, David Trubek, while largely supportive of public interest firms, criticized them for a utopian financial plan, inadequate politi- Trubek questioned the funding plan presented in the Balancing report for its unrealistic reliance on funding from foundations and the Bar."' Trubek also predicted that reliance on lawyers in independent law firms would undercut social movement advocacy since the firms would decrease potential participatory actions. 32 He noted that, paradoxically, the firms also could be described as too political: the clients did not pay for the services allowing the lawyers to pursue their own political agendas. 33 In the same period, the first "conservative" public interest law firms appeared. 34 Conservative and libertarian groups realized the power of the "public interest" brand. They set up their own firms.
3 ' The IRS permitted these firms to qualify as nonprofit tax exempt entities allowing them to use the "public interest law firm" name. These conservative firms challenged the progressive tenor of the public interest brand.
C. Unfinished Projects: Inequality in Society and Limits of the Regulatory Process
In 1989, the Alliance for Justice, successor to the Council for Public Interest Law, published an update on the state of the public interest law industry.
3 ' The Alliance presented a picture of a maturing and institutionalized sector. In addition to discussing the canonical non-governmental organizations (NGOs) and the private public-interest law firms, the report included law school clinics and emphasized the close relationship between the spread of clinics, the political climate of the 1960s, and the rise of inaugural public interest law firms.
The public interest law brand has spread around the world. '9 There are many analyses of the relationship between the United States enterprise and social justice lawyers around the world; the role of the Ford Foundation is one clear link. 40 The globalization of the public interest role of lawyers bolstered the view that the enterprise was a success. Scheingold ited a series of books on "cause lawyering" in the 1990s and 2000s that highlighted public interest law. These books discussed the concept and practice as crucial elements in the creation and maintenance of democratic liberal legalist societies.
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Although the institutional project can be deemed a success, two goals for public interest law envisioned in the 1970s have not fully been met and the sector faces two unfinished projects. First, income and resource inequalities within American society are increasing. Such inequalities are evident in the growing number of poor people, the increasing plight of the middle class, and the lack of legal resources for poor and moderate income people. Second, the regulatory process still has limited success in problem-solving for the public good. The recent recession, replete with the failures in the housing and financial markets and the contentious health care reform debate, indicate the continuing limits of administrative processes.
Income and Resource Inequalities: The Poor and Middle Class
Reducing poverty and creating a more equitable society were integral goals of the public interest founding decade. The Balancing report and the Weisbrod book list empowering the powerless and helping the poor as accomplishments of public interest law actions. 42 The book contains an elaborate economic analysis of the distributional effects of public interest law activities. 43 This analysis states that effects vary with income and makes clear that authors were concerned with the distributional effects. The book also contains a chapter on the survey of public interest law practitioners that documents the substantial resources dedicated to advocacy for the poor." Today, the situation for the poor and moderate income people is grim. In September 2010, the U.S. Census Bureau reported that the number of people living in poverty increased for the third consecutive year, from 39. [Vol. 33 years of data collection." The Bureau further noted that the increase in the overall poverty rate was "larger than the increase in the poverty rate during the November 1973 to March 1975 recession" but "smaller than the increase in the poverty rates associated with the January 1980 to July 1980 and July 1981 to November 1982 combined recessions." 47 In a recent op-ed piece, New York Times writer Bob Herbert noted that disabled or elderly low-income people are losing access to medical, rehabilitative, or other health services through budget cuts or increased service fees.
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"Look out the window[,]" Herbert observed. "More and more Americans are being left behind in an economy that is being divided ever more starkly between the haves and the have-nots." 49 In July, Edward Luce of the Financial Times discussed how middle class America is suffering at the hands of the "median wage stagnation"-also known as the "Great Stagnation"-in which "the annual incomes of the bottom 90 per cent of US families have been essentially flat since 1973 -having risen by only 10 per cent in real terms over the past 37 years." 0 In comparison, the incomes of the top 1% have tripled in the same amount of time. 5 ' Luce noted that a majority of Americans now "expect their children to be worse off than they are." 5 2 Some blame the stagnation on globalization while others point to the "conservative backlash" and the decline of unions starting with the Reagan era. 53 Less than 10% of private sector workers belong to a union. While public interest lawyers have continued to do anti-poverty work and the absolute number of poverty lawyers has increased, the percentage of lawyers in the overall public interest sector doing poverty work has declined. In the 1970s, almost-two thirds of all the lawyers in the public interest sector broadly defined worked on poverty issues. Today, using the same definitions, the percentage of poverty lawyers has fallen below 50% of the total, while the absolute number of people in poverty and the percentage of the population below the poverty line have increased. Reform of the regulatory process was one of the goals of the public interest law enterprise. In the period of the 1960s and 1970s there was an explosion of national legislation for consumer protection and environmental betterment. The War on Poverty provided a rich framework of laws that could substantially reduce inequality. The founding public interest lawyers believed that successful implementation of these laws would occur only through participation of under-organized groups at the agency and community level.
Today the financial and housing markets are in severe difficulty, based in part on inadequate regulatory oversight. The new health care legislation is mired in controversy over the role and breadth of government agencies in charge of the reforms. Richard Stewart in a recent article refers to the situation as "regulatory administrative fatigue."1 6 He states that the traditional method of "command and control" regulation is no longer viable due to increased complexity and rapid growth of technology. 57 In addition to complexity and technology, there is contestation at the national level on the value of government invention. He states that "participatory interest group approach" model for regulation can no longer be relied on as effective or efficient to meet the regulatory and political demands of the current time.
D. Redesigning Public Interest Law of the 1970s: Looking Around and Ahead
Some lawyers, non-profit organizations, and law schools, faced with increasing inequality and dysfunctional regulation, are developing innovative practices and institutions. These innovations are in many practice loca- tions, from law schools and private firms to hospitals. They redesign the original concepts of non-profit law firms, appropriate lawyer roles, financial sustainability and the proper functioning of US liberal legalism. The reconstruction can be summed up as increased collaboration, new lawyer roles, additional sources of funding, and recognition of fragility in the enterprise. The lawyers continue the public interest law vision through responding creatively to the current limitations and opportunities. Interestingly, these innovations can be seen to incorporate responses to the critiques from the founding decade. Conservative push-back resulted in courts that have a more limited view of the role of government. Advocates today have developed a more comprehensive view of routes out of inequality. They view government as only one source of funding for the poor and are open to exploring other routes such as public-private partnerships and corporate social responsibility. 59 The move to collaboration and away from the lawyer as the heroic figure is another shift. The emphasis on working with community groups in tight alliances demonstrates that the continued need for strong social movement alliances. The search for new sources of funding shows that the sustainability problem would, in fact, haunt the firms. Finally, the clarity and simplicity of the founding vision proved to be utopian. The complexity of U.S. politics and its economy under the duress of globalization has rendered a single, simple vision of democratic participation untenable.
From the Independent Public Interest Law Firms to Collaborative Practices
One accomplishment of the founding generation was the creation of the free standing public interest law firm. A major focus now is creating collaborative groups and networks across types of public interest groups, law schools, professions, and community groups. Access to Justice Commissions and patient partnerships are examples of these collaborations. This is a major institutional realignment.
Collaborations can provide a broad-based attack on poverty and inequality. A major new collaborative institution is the Access to Justice Commissions (ATJ). The Commissions consist of a wide group of stakeholders: legal services, legal aid, pro bono programs, law school clinics, court representatives, and community organizations. ATJs now exist in many states. The Commissions work to increase funding for lawyers but they also support new techniques for assisting clients, such as limited scope representa-59. Ezra Rosser, Offsetting and the Consumption of Social Responsibility (2011) (on file with author). tion and court-assisted programs. 60 The Arkansas Access to Justice Commission is one outstanding example. Like Commissions in many places, it is providing initiatives for collaborative fundraising and sophisticated use of technology that encourages both lawyer pro bono work and clients access to legal information. 61 The ABA plays a major role in coordinating the ATJs and encouraging their expansion.
6 2 The Department of Justice created an Office on Access to Justice in March 2010; an early initiative of this Office is support for the state Commissions. 63 Collaborations can also lead policy development. The early model in health was a single public interest law firm representing an underrepresented group such as low-income health patients at events like a Medicaid rulemaking hearing. Now lawyers are part of collaborations among patients and doctors.M One example is the Center for Patient Partnership (CPP) at the University of Wisconsin. 65 It is a medical-legal partnership that combines legal, medical, and health professions. The law school clinic and pro bono attorneys provide the legal expertise. CPP is a major actor in representing the interests of patients in the health care institutions at the state and national level. This kind of partnership can develop guidelines for improved patient care and discuss the implementation of the guidelines with institutions such as hospitals or regulatory agencies. They participate in designing of governance systems for clinical trials to ensure that there is equitable participation of all types of patients. This type of participation places the voices of the patients at both the policymaking and implementation level.
Different Roles for Lawyers: From the Independent Public Interest Professional to Collaborator and Facilitator
Participation in collaboratives requires the public interest lawyers to work with a variety of people from different professions and disciplinary backgrounds. These collaborations also require lawyers from different practice sites to work together. The ATJs, for example, require these groups to [Vol. 33 PUBLIC INTEREST LAW work together on a daily basis. The relationship between pro bono lawyers, legal clinics, and NGO-based lawyers has not always been smooth or efficient. 67 Multi-professional collaboration requires a new set of skills to enable successful interaction with people from different educational, training, and ethical backgrounds.
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A second new role is facilitator. The lawyers in the collaborations provide knowledge that is unique. They are familiar with private law and government regulatory processes. They can analyze alternative regulatory and governance strategies. The command-and-control regulatory approach is now being challenged by proponents of alternative regulatory processes such as meta-regulation and democratic experimentalism. 69 These new regulatory processes continue to require participation of the affected constituency. This is particularly important today where there are alternative advocacy tools to assist disadvantaged people. Lawyers are serving as facilitators in these stakeholder public-private processes. 
Continued Search for Compensation
Financing public interest lawyers continues to be a challenge. Deborah Rhode documents the continuing challenges, indicating that expenses and needs "never stop escalating and few [firms] had relatively secure" sources of income." 72 The costs of law schools have increased so that graduates enter the field with significant debt. Several new programs and approaches are now assisting lawyers. For example, loan forgiveness is a major source of financing for recent law school graduates who pursue a public service career." First, there are twenty-three state-based and over one hundred law school-based Loan Repayment Assistance Programs (LRAPs).7 4 Second, there is the John R. Justice Student Loan Repayment Program (JRJ), which provides loan repayment assistance for state and federal public defenders as well as state prosecutors who agree to remain in their position for three or more years. 5 Third, there is the Civil Legal Assistance Attorney Student Loan Repayment Program (CLAARP), though these awards are limited to a first-come/first-served basis. Fourth, as part of the College Cost Reduction and Access Act of 2007, there is a federal public service loan forgiveness program, though it is not specifically for lawyers.
Drawing upon a recent study, Scott Cummings questions the success rate of LRAPs and scholarship programs in attracting law school graduates to public interest jobs.
7 ' Fellowship programs, such as the Skadden Fellowship and the Equal Justice Works Fellowship, provide salaries and loan assistance to graduates who want to pursue public interest jobs, though Cum-mings notes that there are no studies on the impact of such programs.
79 Despite the debt relief of LRAPs, graduates are less likely to enter public interest jobs due to the burden of law school debt." With respect to scholarship programs, Cummings points out that they "require only a 'moral' repayment obligation" and graduates can later decide to move into the private sector without any penalty. 8 ' Nonetheless, these LRAP and fellowship programs allow new lawyers to enter into public interest law.
Another major change in compensation has been the tremendous growth in pro bono. The adoption of pro bono programs by law schools and the bar is a major success story. More than a quarter of the full-time lawyers who provide civil legal assistance do so pro bono. Pro bono service has become an important aspect of both corporate law firm practice and the provision of public interest law services for civil legal services.
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In addition, many law firms also have split public-interest/law-firm summer programs in which law students spend the first half of the summer at the firm and the second half at a public interest organization.' The students receive full summer associate pay. 5 Firms are said to offer this opportunity In the recent recession, young associates have been working in public interest firms paid for by their employer for short periods. This is proving a boon for both the firms and the lawyers. 
From a Participant in the U.S. Legalist Democracy to a Participant Around the World
The 1970s public interest lawyers had a clear vision. They viewed themselves as reformist participants in a flawed but fixable democratic, market-based polity. They utilized respectable economic theories to support their claim for the participation of diffuse and subordinated groups in government decision-making. This participation was the route toward a more equitable and efficient national political economy. They expanded on the older concept of the lawyer as statesmen. The new concept was the lawyer as a key actor in the emerging new economic protections for the consumers and environment and as the protector of the economically impoverished and victims of racial and gender discrimination.
This clear vision is much harder to achieve today. Within the United States there is little agreement on a single overarching theory of how to achieve equality and equity. Despite substantial economic growth, inequality has grown, and the gap between rich and poor continues. Trying to solve these problems through better interest-group representation in administrative agencies seems nave. The clear line between public action and private initiatives is eroding. Moreover, the public interest lawyers face a world where the clear demarcations of the nation-state are hard to see. Internationalization has affected domestic practice." Poverty lawyers face immigration as a crucial element in U.S. poverty." They also see the outsourcing of jobs to other countries. Both these challenges require knowledge of foreign laws and treaties and transnational links and networks. 0 There are examples of how U.S. lawyers are using international laws and networks as opportunities to assist American workers. Beth Lyon documents how US anti-poverty activists use international strategies to benefit immigrant worker movements in the United States. These include "'broadcasting' domestic violations to international entities, . . . international law formation, and . .. importing international standards into domestic advocacy." 9 ' The emergence of human rights, including economic and social rights in the global arena, allows a greater range of tools that can be 
